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The role of the constitutional judiciary in establishing the
principle of the independence of the judiciary

A comparative study
Assistant Professor Dr.: Ahmed Ali Abbood Al-Khafaji*
Place of work: University of Al-Kafeel / College of Law*
Abstract

The judiciary in most Third World countries suffers from a real crisis whose
essence of which is how to issue its rulings on the facts that raised without
influence. And the source of this problem does not go back to parties external
to the legal structure of the authorities in the state, but rather from those
authorities, whether they exercise legislative or executive powers, especially
the executive authority, which often persists in its work and exceeds its powers
drawn up for it, if it does not establish these powers by itself, as happens in
military coups when the coup governments establish a constitution that
embodies their passion for maintaining power and actual control over all the
details of governance in the state under names that show democracy and hide
tyranny and the elimination of the other.

In this regard, legal jurisprudence predicts what might happen to the judiciary
In countries that suffer from democratic transformations and the accompanying
disturbances and imbalances that negatively affect the independence of the
judiciary, since every emerging democracy in which democracy has not
matured and these principles have not settled in the conscience of the nation,
the executive authority is the strongest of all authorities, the legislative
authority penetrates and controls it, and the judiciary is undermined and its
independence is diminished. The effective remedy for this situation is to work
on strengthening the judiciary, and one of the most important factors of its
strength is working on its complete independence in the face of the executive
authority. It also needs the support of the constitutional institutions in the state
in strengthening its independence in the face of other authorities, especially the
constitutional judiciary.

In Iraq, we find the prominent role of the constitutional judiciary is represented
by the Federal Supreme Court, in establishing this principle through many of
its decisions that addressed the principle of the independence of the judiciary in

717



the face of other authorities, based on its conviction that the existence of an
independent judiciary blocks the path of rulers or those holding power in their
attempts to undermine public freedoms and rights, which are often within the
reach of their goals to reach the mechanism that ensures their continued rule.
Moreover, the existence of an independent judiciary limits the issue of
achieving justice and equality among people to judges and no one else, as they
are qualified to carry out this task due to their impartiality and integrity.

Keywords: Judiciary, Constitution, Independence, Authority.
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